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Filed: November 29, 200 1 

Title: STREAM PROCESSING NODE 

Group: 2157 

Examiner: EL CHANTI, Hussein A 

Attorney Ref.: PAT 2678-2 US 



June 23,2006 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 
Mail Stop AF 

PRE- APPEAL BRIEF REQUEST FOR REVIEW 

We submit that this case is appropriate for the pre-appeal process, because the Final Action, and the 
previous action on which it is based, contain clear errors as the rejections are improper and without 
basis. 

1. STATUS OF THE CLAIMS 

Claims 1-30 and 32-39 are rejected under 35 U.S.C. 102(e) as being anticipated by Vahalia et al. s U.S. 
Patent No. 5,933,603 (referred to hereafter as Vahalia). 

2. SUMMARY OF CLAIMED SUBJECT MATTER 

For ease of reference, claim 1 is repeated: 

1 . An apparatus for processing data streams comprising: 

at least one producer of properly ordered substreams of a data stream; 
a plurality of potential consumers of a data stream; and 
a stream fabric, coupled to the producer and the potential consumers, that 
operates to receive the substreams from the producer, store each substream within a 
stream queue associated with each data stream and select one of said plurality of potential 
consumers and output at least a portion of the data within the stream queue to the selected 
consumer, (emphasis added). 
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3. GROUNDS OF REJECTION TO BE REVIEWED 

Appellants contend that none of the claims are anticipated (or even suggested) by Vahalia. 
Clear errors suitable for a pre-appeal review include: 

A) the rejection of claim 1 as anticipated is improper as at least one claim element is not 
present in the applied art and the Examiner's inherency analysis constitutes a clear 
error; and 

B) the remaining rejections are similarly improper as they fail to provide sufficient reasons 
for rejecting claims 2-39 and are therefore improper and without basis. 

4. ARGUMENT 

A. At least one claim element is not present in applied art nor overco me bv the Examiner's 
inherency analysis 

Claim 1, amongst other things, includes the limitation of a stream fabric. In support of rejecting the 
Claim on the basis of anticipation the Examiner reiterated the Claim language and noted as follows: 
"(see col. 23 lines 55 - col. 24 lines 62, clients request a stream to be routed, in response the controller 
selects a stream server to satisfy the client request)". 

While Vahalia may teach a mechanism for serving video streams to clients, wherein clients request a 
stream to be routed, and in response the controller servers (28 or 29) selects a stream server (21) to 
satisfy the client request, a point which the Appellants do not concede, Vahalia does not does not teach 
a stream fabric when that limitation is construed through they eyes of a person of ordinary skill in the 
art in light of the specification as a whole rPhillins v. AWH Corp.. 363 F.3d 1207 (Fed. Cir. 2004) (en 
banc)). 

According to an embodiment of the invention the specification of the present application describes a 
content switching node that "includes a stream fabric capable of switching on a stream basis. As can be 
seen in Figure 2 of the present application, the stream fabric 70 includes a stream queue controller 72 
and a plurality of stream queues 74 that store subsets of data streams while they await processing or 
transmitting" (see e.g. p. 9, lines 25-28) 

Neither the cited passages, nor Vahalia in general teach any type of fabric. Rather, according to the 
detailed description of Vahalia, "Each of the stream servers 21 is ahigh-end commodity computer (see 
col. 5, lines 29-30)" Vahalia further notes that the control servers 28 and 29 are dual-redundant 
computers similar to stream servers 21 (see col. 5, lines 58-60). 
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Most recently, in response to the Applicants' arguments concerning the stream fabric, the Examiner 
overcame the lack of description in Vahalia regarding a stream fabric by noting that the applied 
reference teaches a controller server, which "inherently has a switch fabric and therefore ... meets the 
scope of this claimed limitation" (see Final Action, dated Feb. 23, 2006, p. 1 1, bottom para.). 

To establish inherency, the extrinsic evidence "must make clear that the missing descriptive matter is 
necessarily present in the thing described in the reference, and that it would be so recognized by persons 
of ordinary skill. » In re Robertson. 169 F.3d 743, 745, 49 USPQ2d 1949, 1950-51 (Fed. Cir. 1999). 
"In relying upon the theory of inherency, the examiner must provide a basis in fact and/or technical 
reasoning to reasonably support the determination that the allegedly inherent characteristic necessarily 
flows from the teachings of the applied prior art." Ex parte Lew. 17 USPQ2d 1461, 1464 (Bd. Pat. 
App. & Inter. 1990) (emphasis in original). 

The Final Action and most recent Advisory Action do not provide any basis in fact and/or technical 
reasoning to reasonably support the determination that a controller server necessarily includes a switch 
fabric. Seemingly at odds with the description of Vahalia the Examiner notes that "The control servers 
28 and 29 are servers and not PCs and therefore the control servers inherently have a stream fabric." 

As demonstrated in the argument and evidence supplied in our After-Final, response dated April 28, 
2005, at pp. 4-5, commodity computers use a bus architecture do not inherently include a switch fabric. 

B) The remaining rejections are similarly improper 

Claims 2-39 include the stream fabric limitation of claim 1 and are therefore improperly rejected for the 
same reasons set out above. The remaining rejections to the claims are similarly improper as they fail to 
provide sufficient reasons for rejecting claims 2-39 and are therefore improper and without basis. 

5. CONCLUSION: 

For the above-provided reasons, the Appellants respectfully request that the foregoing rejections be 
overturned and the claims in the present application be allowed to issue. 

Favourable consideration is respectfully requested. 

A Petition for a One-Month Extension of Time is enclosed under separate cover. 
The Commissioner is hereby authorized to debit any required fee from Deposit Account No. 501593, in 
the name of Borden Ladner Gervais LLP. The Commissioner is further authorized to debit any 
additional amount required, and to credit any overpayment to the above-noted deposit account. 
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100 Queen Street, Suite 1 100 
Ottawa, ON KIP 1J9 
CANADA 

Tel: (613)787-3519 
Fax: (613)787-3558 
E-mail: akinsman@blgcanada.com 
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Respectfully submitted, 
KERR/Gorden ETAL. 



By) 



Borden Ladner Gervais LLP 
World Exchange Plaza 



L. Anne Kinsman 
Reg. No. 45,291 
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